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case law update...

This month, we focus on four issues. 
First, we have a case from the Missouri 
Court of Appeals, Western District, on 
the distinction between a consensual 
encounter and a stop. Second, we have 
two companion (juvenile) cases from 
the Missouri Court of Appeals, Eastern 
District, on a variance between the 
charging document and the finding of 
guilt. Third, we have a case from the 
Missouri Court of Appeals, Western 
District, that may substantially alter 
the rules governing the sufficiency of 
the factual basis for a plea. Finally, we 
have a pair of cases from the Missouri 
Court of Appeals, Eastern District, 
holding that a fist is never a dangerous 
instrument.

Chris Koster 
Attorney General

CONSENSUAL ENCOUNTERS WITH POLICE

STATE v. NICHOLAS CARR, MISSOURI COURT Of 
APPEALS, WESTERN DISTRICT
Case Number WD76623 (september 9, 2014)

Key Facts – A police officer noticed Carr walking on the street in the 
rain. A short time later, the same officer received an anonymous tip that 
led the officer to look for Carr. When he found Carr, the officer got out of 
his patrol car and approached Carr. While approaching Carr, the officer 
told Carr “I need to talk to you.”

Carr responded to the request by dropping a hat that he was carrying 
and turning away from the officer while reaching for his waistband. 
Concerned that Carr might be reaching for a weapon, the officer ordered 
Carr to show him his hands. Instead of obeying this order, Carr began to 
back-pedal and then run.

The officer grabbed Carr and took him to the ground. A search of Carr 
revealed a handgun hidden under Carr’s shirt.

HOlding – The mere request of an officer to speak to a person is 
not automatically a stop for Fourth Amendment purposes. Under the 
totality of the circumstances and using an objective test, the officer’s 
initial approach to Carr was a consensual encounter rather than a stop 
or detention. The officer only detained Carr after Carr’s response to the 
request to talk (dropping his hat and acting as if he were reaching for a 
gun) created reasonable suspicion.

nOte – There is a fine line between a consensual encounter and a stop. 
In this case, the only “show of authority” was the fact that the officer was 
in uniform. The officer did not order Carr to stop and did not draw his 
own weapon (until after Carr acted suspiciously). Similarly, the officer 
did not turn on his lights or siren or otherwise indicate that Carr had to 
stop. Additionally, the officer testified that Carr would have been free to 
go if Carr had simply refused to talk to the officer.
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The State charged Frantz with money laundering by 
“conducting a currency transaction with unknown 
persons with the purpose to conceal and disguise the 
nature, location, source, ownership, and control of 
the proceeds of felony criminal activity, namely the 
distribution of controlled substances.” Frantz pleaded 
guilty to the charge. At the plea hearing, the judge merely 
read the charge to Frantz, and Frantz agreed that he was 
guilty. The only other discussion of the facts was a brief 
question regarding the amount of money involved.

HOlding – The factual basis for the plea was 
insufficient. The mere fact that Frantz had money in his car 
does not show that Frantz conducted or was in the process 
of attempting to conduct a currency transaction to conceal 
that money. While the trial court read the charges to 
Frantz and Frantz admitted his guilt, the record does not 
demonstrate that Frantz understood what the State had to 
prove to convict him of money laundering.

nOte – Before this case, there had been two lines of cases 
in both state and federal law. One line of cases suggests 
that, for most types of charges, there is a sufficient factual 
basis if the trial court reads the charge (or the essential 
elements from the charge), the defendant states that he 
understands the charge, and the defendant admits his 
guilt. The other line of cases suggests that some charges 
involve technical terms and, therefore, require some 
additional discussion of the facts so that it is clear that the 
defendant understands what the State claims that she did 
to commit the offense.

While some parts of this opinion can be read as placing 
this case into the “technical terms” line of cases, the 
opinion thoroughly criticizes the assumption that the 
defendant simply admitting his guilt to the charge can ever 
be a sufficient factual basis. Depending upon how narrowly 
or broadly this case is interpreted by future courts (and 
how strictly it is followed), prosecutors and trial court 
judges should be aware that it is better practice to include 
(whether as an exhibit or by some recitation of facts by 
either the prosecutor or the defendant) some additional 
information as to exactly what the defendant did to 
commit the offense.

vARIANCE fROM CHARGING DOCUMENT

IN THE INTEREST Of J.L.T., MISSOURI 
COURT Of APPEALS, EASTERN DISTRICT
Case Number eD100556 (september 9, 2014)

IN THE INTEREST Of T.P.B. MISSOURI 
COURT Of APPEALS, EASTERN DISTRICT
Case Number eD100463 (september 9, 2014)

Key Facts – J.L.T. and T.P.B. were part of a group that 
assaulted A.C. The juvenile officer alleged that J.L.T. and 
T.P.B. had committed the offense of assault in the second 
degree by knowing causing physical injury by means of a 
dangerous instrument. After the disposition hearing, the 
juvenile court found that the juvenile office had failed to 
prove the alleged conduct but had proven that J.L.T. and 
T.P.B. had recklessly caused serious physical injury to A.C. 
(an alternative form of assault in the second degree).

HOlding – The finding based on the alternative form 
of assault in the second degree was plain error as the 
juveniles did not have advance notice and the opportunity 
to defend against the alternative version of assault in the 
second degree. As recklessly causing serious physical 
injury has a different element—serious physical injury—
than knowingly causing physical injury by means of a 
dangerous instrument, it is not a lesser-included offense.

nOte – While this case involves juvenile offenders 
in juvenile court, the same principle applies to charges 
against adult offenders. Instructing on a different form of 
a criminal charge (e.g., stealing by consent vs. stealing by 
deceit) may constitute an improper variance, especially 
if it hinders the defense. When it is unclear which form 
of the offense applies, the best practice is to charge in the 
alternative.

INSUffICIENT fACTUAL BASIS fOR PLEA

ROBERT fRANTz v. STATE Of MISSOURI, 
MISSOURI COURT Of APPEALS, WESTERN 
DISTRICT
Case Number 76773 (september 16, 2014)

Key Facts – In March 2009, after stopping Frantz’s 
car, officers found a small quantity of marijuana and two 
bundles of money. Frantz admitted to the officers that the 
money came from a sale of marijuana in Iowa.
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For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety  
Division at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;  

or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.

BODY AS DANGEROUS INSTRUMENTALITY

STATE v. ELEx MURPHY, MISSOURI 
COURT Of APPEALS, EASTERN DISTRICT
Case Number eD99942 (september 30, 2014)

STATE v. NICHOLAS EvANS, MISSOURI 
COURT Of APPEALS, EASTERN DISTRICT
Case Number 100110 (september 30, 2014)

Key Facts – Murphy assaulted two people on the street 
by striking them with his fist, resulting in the death of one 
of the two people. The jury found Murphy guilty of murder 
in the second degree, assault in the first degree, and two 
counts of armed criminal action.

Evans got into a fight outside a bar with the victim. During 
the course of the fight, Evans punched the victim several 
times, including multiple blows after the victim was 
incapacitated. The jury found Evans guilty of assault in the 
first degree and armed criminal action.

HOlding – A fist is not a dangerous instrument.

nOte – These two cases stand for the proposition that the 
human body (or parts of the human body) do not qualify 
as a dangerous instrument or deadly weapon as those 
terms are defined in Missouri law. If an offense requires 
the use of a deadly weapon or dangerous instrument, it 
will require something other than a defendant punching 
or kicking the victim.


